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ORDER ON PEACE RIVER MﬁSDTﬂ REGIONAL WATER AUTHORITY'S
MOTION TO CONSIDER NEWLY DISCOVERED EVIDENCE AND SIERRA
CLUB®S PETITION TQ INTERVENE

This canse came before me on two orders from the Second District Court of
Appeals (DCA); Case No. 2D06-2891 temporarily relinguishes jurisdiction to the
Department for 45 days, and Case No, 2D06-3848 grants Charlotte County’s and Lee
County’s joint motion to participate in the relinquishment proceedings. These orders
were prompted by the Feace RiverManasota Regional Water Supply Authority's
{Authority) Motion to Terporarily Relinquish Jurisdiction to Lower Tribunal for Further

Proceedings to Consider Newly Discovered Evidence of Statutorily-Required Report

Completed During Pendency of the Instant Appeal before the Second DCA. The Sierra



Club has also filed a Petition to Intervene, or Otherwise Partigipate in Relinguishment
Procesdings (Sierra Club’s Petition).
BACKGROUKD

The background of the case and earlier proceedings are thoroughly described m
my earlier Limited Remand Order and Final Order, however, certain pertinent facts
warrant repeating for ins order. Thns case arose out of a challenge to an intent to 15sue an
environmental resource permit, a proposed approval of a conceptual reclamtation plan,
and a modification for a wetlands resource permit (the Permits) for the 4,179-acre Ona-
Fi. Green phosphate ming (OFG) and related activities sitiated in the Horse Creek basin,
which is a tributary of the Peace River, located in Hardee County, Florida.

The case was initially tried before an administrative law judge (ALJ) in an cight-
week hearing, who issued a 420-page Recommended Order. After review, T entered a
Limited Remand Order, and a supplementary 5-day hearing was held, after which the
ALT 1ssued a 57-page Recommended Order on Remand, At the initial hearing, the
Petitioners called 13 wiﬁlesses and offered 1,437 extubits, IMC called 13 witnesses and
offered 803 exhibits, and DEP called eight witnesses and offered 152 exhibits.! The
transcTipt was over 10,500 pages and fitled 8¢ volumes.

In his Recommended Order, the ALT found that the Authority did net have
standing to chalienge the Permits, because the proposed mine would have negligible
mmpacts on the Authority’s anlily to withdraw water from the Peace Raver,
(Recommended Order, paragraph 777) 1 adopted this conclusion, stating that “the

Authonity failed 1o prove at the final hearing that it will susiain a specific injury to any

U The aurriber of exhibits offered at the initial Aearing was taken from Lee County and Charlorte County’s
Jont propesed recommendad order. The Al did not 1ally the exhibits entered mte evidenee,
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substantial interests protected by the environmental laws administered by DEP.” (Final
Order, page 12)

The ALT also concluded in his Recommended Order that the cumulative impacts
igsue raised by the Petitioners was irrclevant. (Recommended Order, paragraph 863) I
adopted this conclusion in my Final Order (pages 40-42), finding that the plain
interpretation of the controlling statute, §373.414(8)b), Florida Statutes, and
implementing tule, BOR 3,2.8,% pravents the Department from considering cumulative
impacts to swiace waters and wetlands if all the impacts from the proposed pz;oject fall
within the same drainage basin, in this case the Peace River basin, and the proposed
mitigation 1o offset the adverse impacts 18 sufficient, Once the ALJ made the fagtual
finding concerning the location and nature of the impacts and elements of the mitigation,
which I concluded were suflicient to offset the adverse impﬁcts, cumulative impacts of
the OFG were not relevant, as a matter of law, Asthe ALT succin;;tl}f noies in paragraph
863 of the Recommended Order:

Unmitigated, the propesed activitics would require the analysis of adverse
curmulative impacts; however, the proposed mitigation is in the Pcace
River basin, so, if DEP deterrnines the mutigation adequate, curmdative
impacts are irrelevant by statute. If DEP determines the mitigation

inadequate, cumulative impacts are irrelevant because DEP must deny the
ERP anyway.

The ALT submitted his Recommended Order on Remand, and the Department
issucd a Final Order on July 31, 2006, issuing the ERP, CRP, and WRP. Petitioners

Charlotte County, Sarasota County, Lee Countly, and the Authority appealed.

* BOR stands for Basis of Review, which is 2 rile of the Southwest Florida Water Managerment District and
adopted by the Department by referance in Rule 62-330.200(3) (). Florida Administrative Code,



ISSUES IN THIS RELINQUISHMENT
While the appeal was pending, the Authority filed a Motion 1o Temporarily
Relinquish Jurisdiction to Lower Tribunal for Further Proccedings to Consider Newly
Discovered Evidence of Statutorily-Required Report Completed During Pendency of the
Instant Appeal. The Second DCA granted the motien, which provides it full:

Appellant’s motion to temporarily relinquish jurisdiction is granted and
jurisdiction is relinguished for 435 days.

Appellant shall file & status report within 45 days.

By separate order, Lee County and Charlotte County were granted leave to
participate Dy the procesdings before the Department.

I interpret this order as relinguishing to the Department the authority to rule on the
Authority’s Motion to Consider Newly Discovered Evidence (Motion} and either enter an
order denyving the Motion, or if the Motion is granied, to enter an appropriate order
facilitating the consideration of that evidence.® Charlotte, Sarasota, and Lee Counties
filed a joint memorandum of law in support of the Motion, and the Department and IMC
filed responses in opposition. On May 11, 2007, five days afler the orders issued by the
Second DCA but over 10 months after the Final Order was entered, the Sierra Club filed
a Petition to Intervene, or Otherwise Participate 1n Relinguishment Proceedings, TMIC
filed a response in opposition, to which the Sierra Club filed a reply. [ have reviewed and
considered all of these submittals. As discussed below, I deny the Motion, becanse, as a
matter of law, the Authority cammet meet the reguoisite standard for reopening a case for

newly discovered evidence. Given this ruling, the Sierra Club’s Petition beeomes moot.

3 IMC urges me to deny the Motion on grounds that theze is no statutory authorily to zeopen the Final Ozder
enterad in this case. I de not address that argnment, becanse I assume thar the Second BDCA has ruled
implieitly that such anthority exdsts by relinguishing jurisdiction to me to consider the Motion.



* THE GROUNDS FOR RE-OPENING THE FINAL ORDER

There 13 no rule or statulory authonty that directly applies to re-opening a final
order bascd on newly discovered evidence. Thus, I look to the law on re-opening civil
judgments under Florida Rule of Civil Procedure 1.340(b) and the cases interpreting that
rule for guidance. Rule 1.540(b) provides in pertinent part:

On motion and upon such terms as arc just, the cowt may rclieve 2 party or

party’s legal representative from a final judgment, decree, order, or proceeding for

the following reasons: . . . (2) newly discovered evidence which by due dihgence

could not have been discovered in time to move for a new trial or rehearing. . . .
The case law establishes the criteria a trial court should consider when ruling on a motion
for rehef from judgment based on newly discovered evidence, all of which must be
satisfied:

1. Would the new evidence probably change the result il the case was retried?

2. Was the new evidence discovered simce the frial?

3. Could the evidence have been discovered before the trial by the exercise of duc
diligenee?

4, Ts the evidence maierial 1o the issues?
5. Is the evidence merely cumulative or impeaching?

E.I DuPont Nemours and Company., Ine.. et al. v, Native Hammock Nursery, Inc., 698

S0.2d 267 (Fla. 39 DCA, 1997); Barry v. Geico General Ins. Co., 938 $0.2d 613 (Fla. 4"

DCA 2006); Florida Audubon Socisty, et al. v. Scuth Florida Water Management Dist.,

497 S0.2d 672 (Fla. 4" DCA).
THE *NEWLY DISCOVERED EVIDENCE"
In January 2007, the Department 1ssued the “Peace River Cumulative Impact

Study, January 2007 (Report). The Report was required by the Legislature in Chapter



2003-423, Laws of Florida, which included major revisions to the statutes that concern
the regulation of the phosphate industry in Florida. Paragraphs (1} and (2) of Scction 10
of Chapter 2003-423, Laws of Florida, provide as follows:

{1) The Department of Envirenmental Protection, in consultation with the
Southvwest Florida Water Management District, shall stedy the cumulative
impacts of changes in landform and hydrology in the Peace River Basin.
The study shall evaluate the cumulative Impacts of activities conducted in
the Peace River Basin prior to state regulation, or pursuant to an
exemption, a permit, or a reclamation plan, on water resources of the
bagin, including surface waters, groundwaters, fisheries, aquatic and
estuarine habitat, and water supplies. The study must also inglude an
evaluation of the effectiveness of existing regulatory programs in
avolding, minimizing, mitigating, or compensating for cumulative impacts
on water resolurces of the basin. In addition, the study shall evalnate the
envirgrmental benefits, legal 1ssues, and economic impacts of Hmiting
activities, meluding miming activities, on waters and environmentally
sensitive areas around waterbodies by establishing a buffer withm the 100~
year floodplain of major perennial streams within the Peace River Basin,
including the Peace River, Horse Creek, and the Myaklea River. The study
ghall also recommend ways in which any buffer areas recommended as
prohibited areas can be considered as mitigation under appheable
permitiing programs,

(2} Upon completion of the study, the department shall prepare and adopt
a resource management plan for the Peace River Basin to minimize any
identified existing and future adverse cumulative impacts to watcr
resources of the bagin, including surface waters, groundwaters, wetlands,
fisheries, aquatic and estuarme hiabitat, and water supplies. The plan must
identify regulatory and nonregulatory actions necessary to minimize
existing and future adverse cumulative impacts identified in the study and,
where appropriate, must also recommend statutory changes to improve
regulatory programns 10 nunimiize identifed cumulative impacts 1o water

resources of the basin.
Paragraph (2) of the law clarifies that the purpose of the study is to evaluate past
activities in the Peace River Basm thal have adversely affected resources it order to
prepare & maragement plan to minimize fiture cumulative irnpacts to resources and
identify regulatory and non-regulatory actions, along with appropriaie statitory changgs,

that would be necessary 1o “minmimize existing and future curnulative impacts.” Thus, the



Legislature intended that the study will provide a framework for future action - non-
regulatory, regulatory, and possibly statutory -- but is not intended to examine any
particular project in detail. The Anthority’s surnmary of the Report is in aggord with my
asscssment that the purpose of the study is forward-looking. (Authority’s Motion,
paragraph 25)

The Authority lists several findings in the Report that it contends are relevant 1o
the OFG proceeding and its sta.ﬁding. The pertinent ones are S;Jmma.rizcd here:

1. Many portions of the Peace River watershed have been considerably altered

a.nrd f:uxnula.ﬁvely impacted by agriculture, wban development, and phosphate

mining,.

2. Phosphate mining activities can alter surface and groundwater hydrology.

3. Spills from phosphate mining activities ¢an result in catastrophic impacts to
recelving waters.

4. Approximately 19,000 acres of the moere than 103,000 acres of wetlands in the
Peace River watershed lost since the 10440s, were converted to phosphate mincd
lands, Fifigen thousand of the 19,000 acres were lost from 1979 10 1999.

3. Loss of streams and wetlands in the Peace River watershed and baseflow
contributions from the upper Peace River adversely affect public water supplies.

6. Changes in waler quality in the streamis can also adversely affect public water
supplies.

In arguing that the Report is material to the OFG permitting proceedings and
particularly the tssue of cumulative impacts and the Authority’s standing, the Authornty,
and Charlotte, Sarasota, and Lee Counties argue that:

1. "DEP consider the CIS Report because, among other reasons, it was mandated

by the Florida Legislature to determine whether cumulatively mimng and other

development 1s adversely affecting waler resources 1n the Peace River Basm,”

{Ivotion, paragraph 303

2. “The CIS Study Report is very relevant on the issuc of cumulative impacts.™
{Motion, paragraph 31}



-

3. “The impacts of phosphate mining demonsirated to exist in the instant case and
the Manson Jenkins case” and now by the legislatively mandated CIS Report
pregent a serious concern that must be considered in the public interest.” (Motion,
paragraph 31}

4. The permit for another, smaller phospliate mine (the Altman mine) located
upstrearn of OFG was denied so the Report results “are highly relevant 1o the case
at bar.” {Charlotte, Saragota, and Lec Joint Memorandom, paragraph 15) .

5. Curnulative impacts have occurred in the Peage River Basin that threaten a
public water supply, so “the Authorily’s motions clearly present a matter of great
public importance.” (Charlofte, Sarasora, and Lee Counties” Joint Memorandum,
paragraph 15)

6. The Report containg findings about the general loss of wetlands, streams, and
base flow contributions from the Peace River in the watershed, (Charlofte,
Sarasoia, and Lee Counties’ Joint Memorandum, paragraphs 24-27)

7. Reopening the case to receive the Report would not prejudies IMC or the
Departmient. {(Motion, paragraph 32)

In sum. the Avthority and its supporters cite to no provisions in the Report that
bear on the OFG mine, or any other particuiar phosphate mine, or specifically address
how the OFG mine would affect the Authority’s standing.® Rather, they argue that the
general loss of wetlands and degradation of the enviromment in the Peace River Basin
over the last 50 years and the fact that the Report was mandated by the Legislature malkes
it material.

APPLICATION QF THE STANDARDS FOR RE-OPENING THIS FINAL ORDER

I conclude that, as a matter of law, the Report does not meet all of the ¢riteria Tor

reopening a case based on newly discoverad evidence. The evidence is not material on

* The Avthority was alse unuble to dernonsirate sianding in the Manson Jenking case. another phosphare
mining poemit ¢hatlenge, Manasots-88, Tng, v TMC Phosphares Compeny, 25 FLA LR, 68 (DEP 2002),
afd, per cirdam, 363 So0.2d 483 {Fla. Ist DOA 20043,

* The Authority has taken this opportunity in the Motion to Teargue the standing issues it rajsed in the
Recommended Crder, Rather than readdress that ismue, Thave facused on whether the Repart satisties the
critgria for newly discovered ovidenge, as roquested by the Second DCA,



cither the issue of cumulative impacts of the OFG mune to surface waters and wetlands or
the Authority’s standing and could not have changed the outcome of the hearing.

Curulative Trnpacts

As described above, the Department is foreclosed from considermg cumulative
impacts to surface waters and wetlands if the mitigation offsets the impacts of a project
within the drainage basin in which they occur. In a challenge 1o the cumulative impacts
tule, the Fifth DCA agreed with the ALJ’s asscssment in that case that “if a permit
applicant proposes mitigation within the same drainage basin and the mitigation offsets
the adverse itnpacts, “the consideration of curnulative impacts mandated by paragraph (a)
[of the rule] is deemed met. No further consideration of cumulative impacts is cither

necessary or allowed”.” Sierra Club v. St. Johns Water Management Dhst,, §16 $o0. 24

687, 692 (Fla. 5" DCA 2002). As described above, [ accepted the ALT s finding that the
OFG would not create impacts outside of the Peace River drainage basin and deemed he
mitigation to offset the adverse impacts witkin the basin to be sufficient, The Authority
appears to ask me to reconsider that finding, but I am foreclosed from doing so. Heifetz

v. Dept. of Business Repulation, 475 $0.2d 1277 (Fla. 1% DCA 1985) Thus, as a matter

of law, the Report does not satisfv the fourth criterion since it is not material on the issus
of cumulative impacts of the OFG mine. Since it is not material evidenee, the Authority
also fails to satisfy the first criterion that the new evidence will probably change the
outcome of a new hearing.

Although these reasons are sufficient, T also note that the Report appears to fuil to
satisfy two other criteria. First, it is likely that the evidence could have been discoversd

before trial. The data in the Report was based on historical material, including acrial



photography from the 1940s, 1979, and 1999, publicly available hydrologic and water
quality data, and background information from literature sources and legal proceedings,
including information from Charlotte County. the Department, and the Southwest Water
Management District. (Repott, pages 1-16 — 1-18) It appears that all of the information
used 10 develop the Report was available 1o the Authonty at the time of the initial hearing
in 2004,

Second, 1t appears that any evidentiary value the Report has would be merely
cumulative; evidence of the impacts of phosphate mimng in general were presented at the
hearing, and several of the general conclusions in the Report were found mdependently
by the ALJ 1n the Recommended Order. For examplc, the Recommended Order
discussed the history of impacts of phosphate mning (paragraphs 32-36), the location of
the alfested wetlands in relation to the 100-year floodplain of Herse Creek (paragraph
58), the amount of overburden and mairx removed and its effect on the aquifer
{paragraphs 59-82), the effects of mining on the envircnment (paragraph 63), and the
successes and failures of past wetland (paragraphs 393-431) and stream (paragraphs 446-
483) restorations in previcusly-permitied phosphate mines.

The Anthority’s Standing

In the Final Order (pages 10-15), I found that the Autherity had not proved
standing because it did not demonstrate that any mmpacts from the OFG mine would
diminish its ability to draw water from the Peace River for its customiers. The ALJ found
that the ﬁuthm’if}r’s authorization to withdraw water would be unaflected by any
diminution in flows from Horse Creek since its permiit to withdraw water is dependant on

water flows upriver from confluence of the Horse Creek and Peace Raver. Further, the

10



ALJ found anv effects on stream flow from Horse Creek would be negligible. Since
these findings of fact were supported by competent substantial evidence, I was bound to
accept them.

Again, the Report could not suppert the Autherity’s claim of standing since it
does not address the specifics of the OF (G mine, and it makes no blanket findings that all
phosphate mines will dimnish the avanlabihity of surface water in the Peace River, much
less at the point the Authority withdraws its water. [ must conclude, as 2 matter of law,
that the Report 18 not material to the issue of the Authoriry’s standing and would probably
not change the outcome of a rehearing. Thus, on the issue of standing, the Authority fails
1o meet the criteria for re-opening the Final Order for the purpose of introducing newly
discovered evidence.”

SIERRA CLUB’S PETITION TO INTERVENE
In light of my rulings in regards to the Authority’s Motion, the Sierra Club’s

Petition is rmoot.

“ Inote that regardless of the standing decision, the ALT allowed the Authority to filly participate in all
procecdinm, .

11



CONCLUSION

The Autherity and other Petitioners are in essence arguing that the Report is
material in this procesding because 1118 a general indictment of phosphate mining in
Florida. In other words, their position appears to be that rio phosphate mines should be
permitted. However, there is no blanket prohibition on phesphate miming in Florida, so I
must consider the standards for 1ssuamee of the Permits regardless of the general
historical impact of mining on the Peace River Basin. The Report cannot trump the
statutes and rules govermng the appheation of a cumulative impacts analvsis or the
standards for demonstrating standing. Because there is competent substantial evidence in
the record to support the ALT's finding that the mitigation proposed by IMC is within the
sume drainage basin and offsels the adverse impacts of the project, the law prechudes
consideration of the Report in deciding the merits of IMCs permit application. My
conclusion that the Report is not material evidenee in this casc docs not mean that the
Report is not valuable as 2 general planming ool for the Peace River Basin, which covers
approximately 2,350 square miles,’ but it was never intended for the purposes to which
the Authorty would apply it.

It ié therefore ORDERED:

1. The Authority’s Motion to Consider Newly Discovered Evidence is DENIED.

2. The Sierra Club’s Pelition to Tntervene, or Otherwise Parlicipate m

Relinguishment Proceedings is moot and, therefore, DENIED.

" Page 1-3 of the Roport, Tlis cquates to 1,504,000 aeres, The OFG niine is 4,179 acres or zbout 3% of
the basin,



Any party to this proceeding has the right o seek judicial review of the Final
Order pursuant to § 120,68, Fla. Stat., by the {iling of a Notice of Appeal pursuant to
Rule 9.110, Florida Rules of Appellate Procedure, with the DEF ¢lerk in the Office of
General Counsel, 3900 Commonwealth Boulevard, M.8. 35, Tallahassee, Florida 32395-
3000; and by filing a copy of the Notice of Appeal accompanied by the applicable filing
fees with the appropriate District Cowrt of Appeal. The Notice of Appeal must be filed
within 30 days from the date this Final Order is filed with the DEP clerk.

DONE AND ORDERED this A day of June, 2007, in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

DU M

Michasl W. Sole
Secretary

Marjory Stonernan Douglas Building
3900 Commonwealth Boulevard
Tallzhassee, Florida 32399-3000

FILEF QW THIE DATE PLIRSLANTID & 120,52,
FLORIDA STATUTES, WITH THE TESICNATED
OEPARTMENT CLERK, ROCEFT OT WIZICIZ IS

slonded  Gl5h7

CLZKK DATS
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Eric E. Huber, Esq.
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and by 11.3. Matil te:

Claudia Llade, Clerls, and Alan Behrens

Robert E. Meale, Adrmimstrative Law Judge, 83358.R. 674
Division of Administrative Hearings Wimauma, FL 33598
The DeSoto Building 1.5, Mail Only

1230 Apalachec Parloway
Tallahassee, FL. 32399-1530
U.S. Mail Only

this k\%ﬂ, 2007,

David &, Teflmih =
Assigtant General Counscl

3900 Commeonwealth Blvd,, M.S, 33
Tallahassee, FL 32399-3000
Telephone 850/245-2242
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

May 2, 2007
CASE NO.: 2D06-3821
L.T. No. ; 03-0721
Peace River/manasota v.  State, Dept. Of
Regional Water Supply Environmental Protection
Appeltant / Petitioner(s), Appellze / Respondent(s).

BY ORDER OF THE COURT:

Appeliant's motion to temporarily relinquish jurisdiction is granted and jurisdiction

is ralinquished for 45 days.
Appellant shall file a status report within 45 days.

| HERERY CERTIFY that the foregoing is a true copy of the original court order.

Served;

Rery C. Ryan, Esq. Vivian Arenas, Esq. David M, Pearce, Esq.
Frank E. Maftthews, Esq. Rober Rhodes, EsQ. Susan Stephens, Esq.
Gary K. Oldehoff, Esq. Martha Y. Burton, Esq. Alan R. Behrens

John R, Thomas, Esq. David 3. Dee, Esq. Pavid M. Owen, Esq.
Gary P, Sams, £sq. Roger W. Sims, Esq. Robert M. Birrenkott, Esqg.

Douglas F. Manson, Esq.  Charles R. Fletcher, Esd. David M. Caldevilla, Esq.
Edward P. De La Parte, Esq. Dept Of Env. Protection Justin Wolfe, Esq.
Vivian Arenas, Esqg. Francine M. Fiolkes, Esg.  Steven L. Brannock, Esq.

gﬂm g&fiﬂﬁ\'e/

_{}Jemee Hirkhold
Clerk
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